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The UN Convention against Corruption (UNCAC) was adopted in 2003 and entered into force in December 2005. It is the first legally-binding
anti-corruption agreement applicable on a global basis. To date, 160 states have become parties to the convention. States have committed to
implement a wide and detailed range of anti-corruption measures that affect their laws, institutions and practices. These measures promote
prevention, criminalisation and law enforcement, international cooperation, asset recovery, technical assistance and information exchange.

Concurrent with UNCAC's entry into force in 2005, a Conference of the States Parties to the Convention (CoSP) was established to review and
facilitate required activities. In November 2009 the CoSP agreed on a review mechanism that was to be “transparent, efficient, non-intrusive,
inclusive and impartial”. It also agreed to two five-year review cycles, with the first on chapters Il (Criminalisation and Law Enforcement) and
IV (International Cooperation), and the second cycle on chapters Il (Preventive Measures) and V (Asset Recovery). The mechanism included an
Implementation Review Group, which met for the first time in June-July 2010 in Vienna and selected the order of countries to be reviewed in the
first five-year cycle, including the 26 countries (originally 30) in the first year of review.

UNCAC Article 13 requires States Parties to take appropriate measures including “to promote the active participation of individuals and groups
outside the public sector in the prevention of and the fight against corruption” and to strengthen that participation by measures such as
“enhancing the transparency of and promoting the contribution of the public in decision-making processes and ensuring that the public has
effective access to information; [and] respecting, promoting and protecting the freedom to seek, receive, publish and disseminate information
concerning corruption”. Further articles call on each State Party to develop anti-corruption policies that promote the participation of society
(Article 5); and to enhance transparency in their public administration (Article 10); Article 63 (4) (c) requires the CoSP to agree on procedures
and methods of work, including cooperation with relevant non-governmental organisations.

In accordance with Resolution 3/1 on the review mechanism and the annex on terms of reference for the mechanism, all States Parties provide
information to the CoSP secretariat on their compliance with the UNCAC, based upon a “comprehensive self-assessment checklist”. In addition,
States Parties participate in a review conducted by two other States Parties on their compliance with the convention. The reviewing States Parties
then prepare a country review report, in close cooperation and coordination with the State Party under review, and finalise it upon agreement.
The result is a full review report and an executive summary, the latter of which is required to be published. The secretariat, using the country
review report, is then required to “compile the most common and relevant information on successes, good practices, challenges, observations
and technical assistance needs contained in the technical review reports and include them, organised by theme, in a thematic implementation
report and regional supplementary agenda for submission to the Implementation Review Group”. The terms of reference call for governments
to conduct broad consultation with stakeholders during preparation of the self-assessment and to facilitate engagement with stakeholders if a
country visit is undertaken by the review team.

The inclusion of civil society in the UNCAC review process is of crucial importance for accountability and transparency, as well as for the credibility
and effectiveness of the review process. Thus, civil society organisations around the world are actively seeking to contribute to this process
in different ways. As part of a project on enhancing civil society’s role in monitoring corruption, funded by the UN Democracy Fund (UNDEF),
Transparency International (T1) has offered small grants for civil society organisations (CSOs) engaged in monitoring and advocating around the
UNCAC review process. This aims to support the preparation of UNCAC implementation review reports by CSOs, for input into the review process.
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Turkey signed the United Nations Convention against Corruption (UNCAC) on 10 December
2003, and ratified it on 9 November 2006.

This report reviews Turkey’s implementation and enforcement of selected articles in chapters
Il (Preventive measures), lll (Criminalisation and Law Enforcement) and IV (International Co-
operation) of the United Nations Convention against Corruption (UNCAC) subject to the first
cycle'. The report is intended as a contribution to the UNCAC implementation review process
currently under way covering chapters lll and IV. However, considering its importance and
relevance to the chapters (lll and IV) subject to review, selected articles in chapter Il are also
referred to and reviewed. A draft of this report was provided to the government of Turkey.

Scope. The UNCAC articles that receive particular attention in this report are those covering
the following: preventive anti-corruption policies and practices (Article 5(1)); codes of con-
duct for public officials (Article 8(4)); public procurement and management of public finances
(Article 9); private sector (Article 12(2)(e)); bribery as well as a selection of criminalisation and
enforcement articles currently under review including (Article 15); foreign bribery (Article 16);
embezzlement (Article 17); trading in influence (Article 18); abuse of functions (Article 19); illicit
enrichment (Article 20); bribery in private sector (Article 21); embezzlement of property in the
private sector (Article 22); money laundering (Article 23); liability of legal persons (Article 26);
witness protection (Article 32); protection of reporting persons (Article 33); specialized author-
ities (Article 36); extradition (Article 44); and mutual legal assistance (Article 46 (9)).

Structure. Section | of the report is an executive summary, which concisely outlines the find-
ings, conclusions and recommendations in regards to the review process and the availability
of information; as well as about implementation and enforcement of selected UNCAC articles.
Section Il covers, in more detail, the findings of the review process in Turkey as well as issues
related to access to information. Section lll reviews the implementation and the enforcement
of the convention, including key issues related to the legal framework and to the enforcement
system, with examples of good and bad practices. Section IV covers recent developments
and section V elaborates on recommended priority actions.

Methodology. The report was prepared by Transparency International Turkey and funded
by Transparency International. The group of experts who prepared the report made efforts to
obtain information from government offices and engage in dialogue with government officials.
As part of this dialogue, a draft of the report was made available to them.

The report was prepared using guidelines and a report template designed by Transparency
International for use by CSOs. These tools reflected but simplified the United Nations Office
on Drugs and Crime (UNODC) checklist and called for relatively short assessments as com-
pared with the detailed official checklist self-assessments. The report template asked a set of
questions about the review process and, in the section on implementation and enforcement,
asked for examples of good practice and areas in need of improvement in selected areas,
namely with respect to UNCAC Articles 5, 8, 9, 12, 15, 16, 17, 18, 19, 20, 21, 22, 23, 26, 32,
33, 36, 44 and 46.

1 The mechanism for the review of implementation of the UNCAC includes an intergovernmental review process.
This mechanism foresees review phases composed of two review cycles of five years each and that one fourth of
the States parties will be reviewed in each of the first four years of each review cycle. The review during the first
cycle chapters Il (Criminalization and law enforcement) and IV (International cooperation) and during the second
cycle chapters Il (Preventive measures) and V (Asset recovery).
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ecutive Summary

This is the executive summary of Transparency International Turkey’s October 2015 report,’
which reviews Turkey’s implementation and enforcement of selected articles in the United
Nations Convention against Corruption (UNCAQ). It is a contribution to the first cycle of the
UNCAC implementation review process (2010-2015), covering chapters Il and V. However,
selected articles in chapter Il are also covered due to their importance and relevance to the
examined articles in chapters Il and IV. A draft of this report was provided to the government
of Turkey.

In recent years Turkey has become a party to all major anti-corruption conventions and in-
struments, to demonstrate its willingness to bring its policy on anti-corruption up to European
and international standards. In addition to the UNCAC, Turkey is a party to the 1997 OECD
Convention on Combating Bribery of Foreign Public Officials in International Business Trans-
actions.2 However, the OECD Working Group on Bribery has raised serious concerns about
the convention’s implementation in Turkey.® In its progress reports, the EU Commission has
also expressed concerns in the anti-corruption policy and fight against organized crime sec-
tions associated with UNCAC articles.” It should be noted that Turkey has made amendments
based on the recommendations of the OECD and EU progress reports, but there are still areas
in which further clarification and modification of existing legislation is necessary. This report
indicates that Turkey’s legal regime generally fulfils UNCAC requirements.

Turkey has not made public its self-assessment checklist, or consulted with civil society or-
ganisations (CSOs) during the review process. Moreover it did not respond to Transparency
International Turkey’s information requests. Tl Turkey was however invited to the country visit
and was given the opportunity to brief the reviewers in a separate meeting. Therefore, this
report presents the overall picture of the legal regime and highlights both good practices and
areas of deficiency in Turkish law in chapters Il (preventive measures), Il (criminalization and
law enforcement) and IV (international cooperation) of the UNCAC.

1 The full report is available at: www.uncaccoalition.org/en/uncac-review/cso-review-reports.html. Its authors are
Ozlem Zingll and Pelin Erdogan (Transparency International Turkey). The full report will be used to continue dialo-
gue and engagement with stakeholders, including the government, beyond the first cycle of the country review
process.

2 Ratification of this Convention by Turkey was authorised by Law No. 4518 of 1 February 2000 (see Turkish Official
Gazette (Resmi Gazete) of 6.2.2000, No. 23956). In accordance with this Law, it was approved by Council of
Ministers Decree No. 2000/385 of 9 March 2000, see Turkish Official Gazette of 10 May 2000.

3 In particular, the latest (Phase 3) report called on Turkey to meet the convention standards regarding corporate
liability, recommended that Turkey safeguard the independence of its judiciary and prosecution authorities
and ensure adequate protection to whistleblowers (see: http://www.oecd.org/daf/anti-bribery/turkey-oecdan-
ti-briberyconvention.htm).

4 In particular, the reports see issues with respect to (1) the institutional capacity and functional independence of
the Prime Ministry Inspection Board, (2) the Council of Ethics for Public Servants’ lack of power to enforce its
decisions, (3) insufficient control over and verification of assets declared by the elected public officials, appointed
public officials and political figures, and (4) financing of political parties and election campaigns and immunity for
MPs (see http://ec.europa.eu/enlargement/countries/detailed-country-information/turkey/index_en.htm).



ASSESSMENT OF THE REVIEW PROCESS

Conduct of the Process

Table 1: Transparency and CSO participation in the review process

Did the government make public the contact details of the country focal point? No
Was civil society consulted in the preparation of the self-assessment? No
Was the self-assessment published online or provided to CSOs? No
Did the government agree to a country visit? No
Was a country visit undertaken? No
Was civil society invited to provide input to the official reviewers? No
Has the government committed to publishing the full country report? No

Availability of Information

Transparency International Turkey made requests to obtain information from government of-
fices, and to engage in dialogue with government officials during the self-assessment period.
Relevant public institutions did not provide the information that was requested. Therefore,
information on cases was collected from several media channels, as the Turkish Criminal Law
restricts disclosure of information about the details of on-going investigations.

IMPLEMENTATION INTO LAW AND ENFORCEMENT

Turkish law generally addresses the requirements of the UNCAC. There are elaborate domes-
tic laws intended to combat corruption, but in practice there are shortcomings, especially re-
garding judicial enforcement for violations of the laws. These shortcomings can be exemplified
by the Deniz Feneri case (described in the full report).

Auditing is one of the most important components of anti-corruption. The Turkish Court of
Accounts (TCA) plays a vital role in this area by detecting inefficient management in the public
sector, and misuse and loss of public resources. However, the TCA faces serious challeng-
es in carrying out its tasks. The role of the institution in auditing and improving the financial
management of the public sector has been restrained by a narrow definition of performance
audits, which was introduced in a new law adopted in 2010. The scope of performance audit-
ing is limited to monitoring the realisation of performance targets, which are set by the public
institution being audited, thereby restricting the authority of the TCA. There are also certain ar-
eas which do not fall within the scope of the TCA’s authority, such as public services provided
in the name of metropolitan municipalities. Moreover there are criticisms regarding censorship
experienced during the quality control processes of the audit team’s reports.

Turkey adopted a national strategy for enhancing transparency and strengthening the fight
against corruption, which included an action plan (2010-2014). Within the national strategy
and action plan there are several items that are designed to meet the UNCAC principles. How-
ever, as of the end of 2014, no information had been provided to parliament or civil society
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about the results of the plan. CSOs had limited opportunity to contribute to the development
of the action plan, and, presently, they as well as the public lack knowledge of the govern-
ment’s plans for the period after 2014.

In mid-danuary 2015, Prime Minister Ahmet Davutoglu announced the “Program for Transpar-
ency in Public Administration” (known as the Transparency Package). It included compulsory
asset declarations for a wide range of office-holders of political parties, executives of radio
and television channels, and senior judges. However, only two weeks after the prime minister
disclosed the content of the package at a press conference in Ankara, the ruling Justice and
Development Party (AKP) postponed the implementation of the package until after the June
2015 general election.

Table 2: Implementation and enforcement summary table

STATUS OF IMPLEMENTATION ~ HOW ARE THESE

(IS THE ARTICLE FULLY / PROVISIONS ENFORCED IN
PARTIALLY / NOT PRACTICE?

UNCAC ARTICLE® IMPLEMENTED?) (GOOD/ MODERATE/ POOR)

Art. 15 (bribery) Fully implemented Poor

Art. 16 (foreign bribery) Fully implemented Poor

Art. 17 (embezzlement) Fully implemented Poor

Art. 18 (trading in influence) Fully implemented Poor

Art. 19 (abuse of functions) Fully implemented Poor

Art. 20 (illicit enrichment) Fully implemented Poor

Art. 21 (bribery in the private sector) Partially implemented Poor

Art. 22 (embezzlement in private sector) Partially implemented Poor

Art. 23 (Money laundering) Fully implemented Moderate

Art. 26 (Liability of legal persons) Partially implemented Poor

mis?li ;g\(}v eSr.'i)(protection of witnesses, and Not implemented Poor

Art. 36 (specialized authorities) Partially implemented Poor

Art. 44 (extradition) Partially implemented Poor

Art. 46(9)(b) & (c) (mutual legal assistance) Partially implemented Poor

5 The table refers to the articles of the chapters in the first review cycle. The content of UNCAC's Article 17 and
Article 23 is covered in Turkish Law. However, statistics and detailed information regarding the implementation
are not available.
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RECOMMENDATIONS FOR PRIORITY ACTIONS

b A structured and continuous consultation and dialogue scheme with CSOs should be
established and ensured by the government.

> A system for data collection, analysis and open access for the public should be estab-
lished.

» A new anti-corruption action plan is needed. There should be a multi-stakeholder pro-
cess for developing and implementing the action plan. The effectiveness of the measures
adopted for implementing the UNCAC must be periodically assessed.

> Shortcomings in the legal framework related to illicit enrichment, liability of legal persons,
private sector, protection of witnesses, experts and victims and specialized authorities
should be addressed.

> In cases where Turkish domestic laws are compatible with the UNCAC, effective enforce-
ment is in need of improvement as it is indispensable for successfully curbing corruption.
Thus, capacity-building initiatives should be undertaken to strengthen the investigation
and prosecution capacity of the relevant authorities. Furthermore, coordination among
various law enforcement agencies should be strengthened.

> Corruption must be punished and the law must not be subject to political or any other form
of influence or intervention. Key institutions of democratic governance — particularly the
public service, law enforcement institutions and the judiciary — must be allowed to function
independently and professionally with the highest standards of integrity, free from any in-
fluence. Measures should be taken to curtail political or other forms of interference in the
due process.

> Adopt laws to provide TCA with broader scope of authority to conduct its audits



A. CONDUCT OF PROCESS

While the basic documents of the UNCAC Implementation Review Mechanism provide for
consultation with stakeholders in connection with the government’s self-assessment, this pro-
vision is not mandatory. The Turkish government did not consult with CSOs and did not make

the self-assessment checklist public.

After the self-assessment, peer reviewers for the Turkey evaluation process from Belgium and
Malaysia carried out a country visit in December 2014. Tl Turkey was invited to participate in
the meetings with the reviewers and provided feedback on the on implementation and en-

forcement of the articles subject to review process.

Tl Turkey informed the peer reviewers of the outline of this report and the lack of consultation

with the CSOs.

Table 3: Transparency of the government’s UNCAC review process

Did the government

No. Prime Ministry Inspection Board has been
identified as the country focal point. However on
the website of the institution, the role of the Board

g::c(l:%ﬁvl[rrlfofrorzgltlogi:ttr))out ie was not defined as the focal point, rather defined
y point: in general by pointing out the tasks related to anti-
corruption.
Was the review schedule known? Yes The review carried out on time.
Was civil society consulted Despite Tl Turkey’s requests to provide inputs, the
in the preparation of the No self-assessment was prepared without involving
self-assessment? CS0s.
Was the self-assessment
published online or No
provided to civil society?
Did the government agree to a country
L Yes
visit?
Was a country visit undertaken? Yes
Transparency International Turkey, the Union of
Was civil society invited to provide input to Yes Chambers and Commodity exchanges of Turkey
the official reviewers? (TOBB) were invited to participate the meeting with
the official reviewers in December 2014,
Was the private sector invited to provide
. - . Unknown
input to the official reviewers?
Has the government committed to
Unknown

publishing the full country report?

10



B. AVAILABILITY OF INFORMATION

The Prime Ministry Inspection Board was designated as the focal point for UNCAC Review
process. Such information has been obtained through our data request from the Ministry of
Justice. The Prime Ministry Inspection Board was established in 1984 originating from the
oversight and inspection authority of the Prime Minister (PM) on the Ministries as stated in Ar-
ticle 112 of the Turkish Constitution. Prime Ministry Inspection Board Inspectors are assigned
upon approval of PM and they carry out their duties on behalf of PM.

Transparency International Turkey submitted information requests to the Prime Ministry In-
spection Board both through e-mail and official letters on 10 April 2014, 9 May 2014 and 9
June 2014. According to the Law on Access to Information, public institutions have to provide
an answer within 15 days, and provide feedback in case of a delay which could again be maxi-
mum 15 days. However, the Prime Ministry Inspection Board neither provided information, nor
replied to the information requests. Transparency International Turkey was unable to find the
requested information through other sources.

In addition to challenges in obtaining information on the self-assessment, it was also difficult
to obtain statistical data and information on cases. Statistical data was requested from the
Directorate General for International Law and Foreign Relations in the Ministry of Justice since
the body provided data regarding foreign bribery cases and investigations in connection with
the preparation of Transparency International’s Exporting Corruption Report. However, the
Directorate General responded to the information request by stating that the focal point for the
UNCAC Review Process is the Prime Ministry Inspection Board.

Access to information on the details of corruption cases is quite limited. Judicial (court) sta-
tistics do not include detailed data on these issues since the Ministry of Justice discloses the
statistics in non-standardised and aggregated form. Moreover, due to the restrictions defined
by the Criminal Law, details of the cases are not disclosed. However, the investigations of
December 17 and 25 were covered widely in the media. More information on those investiga-
tions will be provided in the next parts of this report, however it should be noted that a press
ban was declared regarding investigations in January 2014 and also regarding the parliamen-
tary inquiry into corruption allegations in November 2014.

11



of the UNCAC

Regarding chapters Il (Criminalization and Law Enforcement) and IV (International Cooper-
ation) of the UNCAC that are subject to first cycle review, all UNCAC provisions that are
addressed except articles 41, 46, 47, 48, and 49 are covered under Turkish law. For the
purpose of this report, special attention is given to articles 15, 16, 17, 18, 19, 20, 21, 22, 23,
26, 32, 33, 36, 44, and 46 (9) of the UNCAC of chapters Il and IV to note the good practices
and deficiencies. Selected articles in chapter Il (i.e., 5, 8, 9, and 12) are also referred herein
considering their importance and relevance to chapters subject to first cycle review.

A. KEY ISSUES RELATED TO THE LEGAL FRAMEWORK
1. Areas Showing Good Practice

ARTICLE 15
Bribery of national public officials

= Bribery of national public officials is criminalized under the scope of Article 252 of the
Turkish Penal Code dated September 26, 2004 and numbered 5237 (hereinafter “TPC”).
The article addresses both active and passive bribery, where active bribery refers to the
promise, offering or giving an undue advantage to the public official and passive bribery
refers to the solicitation or acceptance of an undue advantage by the public official.

Under Article 252 of the TPC, in case the parties agree, even just in principle, to a bribe,
the perpetrators shall be punished as if the offence was completed. However, in the event
that the public official solicits the bribe and the counter party does not accept it, or the
person offers to provide an advantage to the public official, and such public official does
not accept it and therefore the act of bribery is not committed, then the offenders wiill
receive punishments in the half amount of the original punishment if the bribe was com-
mitted. Intermediaries in communicating the proposal or request of bribery to the other
party, or agreeing on a bribe or providing the bribe, shall be punished as a co-perpetrator.
Also, third persons providing an advantage or the authorised person of a legal person who
accepts the advantage shall also be treated as a co-perpetrator. A person who acts in a
judicial role, as an arbitrator, expert witness, public notary, professional financial auditor
and who either receives requests, or agrees to a bribe, will be punished from I to 2 more.
Finally, under certain circumstances, an ex officio investigation shall be conducted in Tur-
key against bribers and bribe-takers, provided that they are located in Turkey, even if the
offence is committed abroad by a foreigner. This is the case when the bribe concerns a
dispute to which Turkey, a public institution in Turkey, a private law legal person established
under Turkish laws, or a Turkish national, is party, or when the crime has been committed
for the performance or non-performance of an act connected with these.

A development worthy of notice is that so-called “simple bribery” (corresponding to facilita-
tion payments), which is described as obtaining an advantage in order to perform an action
that should be performed, or in order not to perform an action that should not be performed,
was reintroduced within the scope of the crime of bribery in 2012. The original version of the
TPC had treated such actions as constituting “abuse of office”, thus requiring a more lenient
sentence, and, even more important, only allowing for the public official to be published.

12



Additionally, with the amendment made in 2012, the old terminology used under the sub
paragraph 8, for instance “by breach of duty” and “during the establishment of legal rela-
tionship or within the frame of current legal relationship” for the persons acting on behalf of
publicly traded joint stock companies, are replaced with “with the aim of performing or not
performing an action related to the exercise of the duty”, which is a positive improvement.
See also the section “Areas with deficiency”.

ARTICLE 16
Bribery of foreign public officials and officials of public international organizations

= Bribery of foreign public officials and officials of public international organizations is ad-
dressed under Article 252 of the TPC. This article was amended twice, in 2005 and 2012,
in order to comply with the international standards for bribery of foreign public officials as
envisaged under the UNCAC as well as the OECD Convention and the Council of Europe
Criminal Law Convention on Corruption. Active and passive bribery are both criminalized
in this respect. The scope of application of such crime is designated as, (a) public officials
elected or appointed in a foreign state, (b) judges, jurors or other officers serving in inter-
national or supranational courts or foreign state courts, (c) members of international or
supranational parliaments, (d) persons conducting public activity for a foreign country, in-
cluding public entities and public enterprises, (e) nationals or foreign arbitrators appointed
within the procedure of arbitration applied for the resolution of a legal dispute, (f) officers
or representatives of international or supranational organizations constituted on the basis
of an international convention. Although the article was amended twice in order to comply
with international standards, it should be noted that it has not been applied even in highly
controversial cases as also noted by the OECD'.

ARTICLE 17
Embezzlement, misappropriation or other diversion of property by a public official

= Article 247 of the TPC fully covers the content of the above UNCAC Article 17. Article 247
of the TPC criminalizes the embezzlement of an asset entrusted to the public official by vir-
tue of his/her duty. As explained in the rationale of article 247, the term “asset” referenced
in such article includes both movable and immovable properties. The rationale also sug-
gests the definition of embezzlement as “disposing of a property as if he/she is the owner”.
Therefore, the types of actions within the scope of embezzlement can be consuming the
asset, transferring the ownership of it and misusing it, as well as selling or giving such asset
to another third person.

1 As stated in the OECD Phase 3 Report on Turkey “The [OECD] Working Group notes that there has
not been one foreign bribery conviction in the 11 years since the entry into force of the Convention in
Turkey, despite the size of Turkey’s economy and its geopolitical importance. Of the ten allegations of
foreign bribery that have come to light since 2003, Turkish authorities have taken limited investigative
steps in six cases. Of these six cases, one led to an acquittal, two investigations are ongoing pen-
ding outstanding MLA requests, and three were terminated at the investigative stage when foreign
authorities failed to supply sufficient evidence. Turkey has taken no investigative steps in two cases
and was unaware of a further two allegations, although these were publicised in both Turkish and
foreign news.”

13
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ARTICLE 18
Trading in influence

Article 255 of the TPC criminalizes “trading in influence”. The penalty is greater in the event
that such person is a public official. The person who solicits or accepts the undue advan-
tage as a result of such act is also to be punished.

The article was amended in 20122 and the new definition of the crime now covers both
active and passive trading in influence and covers the content of the UNCAC article. The
undue advantage is obtained in return of an unlawful action by the civil servant/public of-
ficial. TPC envisages that the perpetrator can also be a public official, in which case, the
punishment is aggravated. It suffices to reach an agreement to receive full punishment. In
case the undue advantage is requested or offered, but not accepted, half of the relevant
punishment shall be imposed. This is a special provision on attempt. There is also a spe-
cial provision on participation: a person who acts as an intermediary to the commission of
this crime shall be treated as a co-perpetrator, thus receiving the full punishment. If a third
person indirectly procures an advantage through the crime, he/she will also be treated as
a co-perpetrator; the same holds true for authorized representatives of a legal entity who
accept the advantage. Turkey also amended its law to punish the traffic of influence in an
international business transaction.® See also the section “Areas with deficiency”.

ARTICLE 23
Laundering of proceeds of crime

With regard to money laundering, Turkey has passed in 1996 the Law no. 4208, providing,
inter alia, for the establishment of a special agency to prevent this phenomenon. This Law
was later supplemented to some extent by the Law No. 4422 of 30 July 1999 concerning
the fight against organised crime®*. With the entry into force of the new Penal Procedure
Code, on June 1, 2005, the latter Law was repealed since its provisions were incorporated
into the Procedure Code. Similarly, in October 20086, all provisions of the Law on Money
Laundering, apart from the ones on controlled delivery, were repealed since the TPC pro-
vides in Article 282 for the crime of Laundering Assets Deriving from a Crime.

Currently, the predicate offences to be included within the scope of the laundering of
proceeds of crime are determined in Article 282 of the TPC, that is crimes punished with
an imprisonment of a threshold of six months and higher. This provision hence covers all
instances of corruption offences.

Additionally, the Regulation on the Examination of Laundering Crime published in the Of-
ficial Gazette dated August 4, 2007 and numbered 26603; the Regulation on Measures
for Preventing the Laundering of Proceeds of Crime and Financing of Terror published in

3
4

14

The former version of the Article was “Any public officer who gives the impression that he is capable
to perform a work which is beyond the scope of his duty, or has the power to convince others to
perform the same although they are not entitled to do so, is punished with imprisonment from one
year to five years.”

Art. 255 (7) of the Turkish Penal Code (as amended in 2012).
Cf. Official Gazette (Resmi Gazete) of 1.8.1999.
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the Official Gazette dated January 9, 2008 and numbered 26751; and the Regulation on
Adjustment Program for the Obligations Relating to Laundering of Proceeds of Crime and
Financing of Terror published in the Official Gazette dated September 16, 2008 and num-
bered 26999, are the other legislations regulating the laundering of proceeds of crime.

In the 15th Follow-Up Report, the Financial Action Task Force (FATF) noted that Turkey
has made significant progress in addressing the deficiencies in its anti-money laundering/
countering the financing of terrorism (AML/CFT) measures, as identified in the mutual eval-
uation report of February 2007. The report states that in particular, Turkey has (i) amended
the money laundering offence in the Criminal Code, by lowering the threshold for predicate
offences and including elements required by the relevant UN conventions; (i) adopted new
regulations and amendments to existing regulations, which strengthen the requirements
on customer due diligence, beneficial ownership, risk and simplified/enhanced due dili-
gence; (iii) strengthened the reporting requirements for suspected terrorist financing trans-
actions; and (iv) adopted a new regime on the Prevention of the Financing of Terrorism®.

ARTICLE 44
Extradition

The compliance of the Turkish law with the content of the UNCAC Article 44 is adequate.
Extradition is regulated under Article 18 of the TPC®. However, Turkey is party to the 1957
‘European Convention on Extradition’. Therefore its provisions have to be taken into prima-
ry account by virtue of last paragraph of the Article 90 of the Turkish Constitution. In this
respect, extradition is possible under the following conditions:

(i) Dual criminality (the act should also constitute a criminal offence under Turkish law).

(ii) The offence must be punishable under the laws of the requesting Party and of the re-
quested Party by deprivation of liberty or under a detention order for a minimum period of
at least one year or by a more severe punishment. Where a conviction and prison sentence
have occurred or a detention order has been made in the territory of the requesting Party,
the punishment imposed must have been for a period of at least four months.

(iii) The criminal offence must not be of a political or military nature’.

(iv) The offence must not be against the security of the Turkish state or must not cause
damage to the Turkish state, a Turkish citizen or a legal entity established under Turkish
law, otherwise Turkey would have jurisdiction over the crime in question (TPC Art. 18/1 (c)

(d).

(v) No amnesty or pardon shall apply to the crime in question, and the statute of limita-
tions shall not have been expired.

5  http://www.fatf-gafi.org/media/fatf/documents/reports/mer/Turkey-FUR-2014.pdf

6 ‘An alien, against whom a prosecution has been initiated or against whom a conviction has been entered be-
cause of a crime committed or alleged to have been committed in a foreign country, may be extradited, upon
request, for the purpose of proceeding with the prosecution or for enforcing the punishment imposed’.

7 Inaddition, Art. 5 of the European Convention provides that extradition shall be granted for offences in connection
with taxes, duties, customs and exchange only if the Contracting Parties have so decided in respect of any such
offence or category of offences.
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(vi) If the offence for which extradition is requested is punishable by death under the law
of the requesting Party, and in respect of such offence, the death-penalty is not provided
for by the law of the requested Party or is not hormally carried out; extradition may be re-
fused unless the requesting Party gives such assurance as the requested Party considers
sufficient that the death-penalty will not be carried out.

2. Areas with Deficiency

ARTICLE 8 (4)

Co

des of conduct for public officials

Article 8 (4) of UNCAC provides that the State Parties shall consider establishing measures
and systems to facilitate the reporting by public officials of acts of corruption to appropri-
ate authorities, when such acts come to their notice in the performance of their functions.
However, there are insufficient regulations regarding such provision. Although there are
indirect regulations under article 279 of TPC and under the Law No. 4483, the deficiencies
regarding Public Official Law numbered 657 remain. In fact, it is not possible to refer to a
system established in terms of Article 8 (4) of UNCAC.

ARTICLE 8 (5)

De

claration of assets for public officials

For the purpose of preventing corruption among politicians and civil servants, under the
Law on Declaration of Property and Combat against Bribery and Corruption dated April
19, 1990 and numbered 3628 (“Law numbered 3628”) it is obligatory for certain persons
to declare their assets.® In this respect, the public officials must make a declaration of
wealth within certain time periods. In fact, such declaration of wealth is deemed to be man-
datory by both Article 71 of the Turkish Republic Constitution dated November 7, 1982
and numbered 2709 (“Turkish Constitution”) and Article 14 of the Public Officials Law.

Article 5 of the Law numbered 3628 provides that the subject matter of declaration of
property is the immovable property of officials, their spouses and children under their
guardianship, and separately for each of them more than five times the amount of the
monthly net payment made to the official, or in case of officials not paid, more than five
times the amount of monthly net payment made to Public Servants of the 1st degree,
money, shares, debentures and gold, jewellery and other movable property, rights, receiva-
bles and incomes and resources, debts and reasons thereof. The Regulation on the Asset
Declaration sets out the form to be filled out for the subject matters.

However, pursuant to Article 9 of the Law numbered 3628, the declarations made in ac-
cordance with such law are kept in the public official’s personal file, the contents of decla-
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Those obliged to declare their assets are, firstly, central, regional and government officials, and, secondly elec-
ted public office holders (MPs, elected ministers, mayors, municipal councillors, regional councillors), ministers
who are not MPs, and presidents of political parties. The same obligation applies, inter alia, to administrators of
public institutions, professional organisations and foundations, presidents and administrators of co-operatives
and unions, company inspectors, administrators and auditors of public interest associations, newspaper owners
(individuals or, in the case of corporations, members of boards of management and auditors) and also newspaper
editors and journalists.
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rations are not released to the public, in other words, considered confidential. Therefore,
such provision hinders the public monitoring of such declarations. Two exceptions of the
confidentiality rule are (i) the information requests made by judicial authorities and certain
legal entities under the Ministry of Finance; and (i) the authority of the Public Officials Ethic
Board to examine the declarations of wealth, which is usually the case for the investiga-
tions. Otherwise, the declarations are confidential.

Moreover, there is no public body that checks the veracity of the declarations. An asset
declaration can be audited only if there is an investigation about the public official.

Law numbered 3628 states, those continuing duties within the scope of the Law shall re-
new their declarations every five years. Considering the office term for MPs is four years, if
a MP is not elected for a second term, by virtue of the confidentiality and the renewal term
of the asset declarations, it is impossible to scrutinize the assets of a MP, gained in office
unless there is an investigation.

ARTICLE 9
Public procurement and management of public finances

= Article 9 (1) of UNCAC provides that each State Party shall take the necessary steps to
establish appropriate systems of procurement, based on transparency, competition and
objective criteria in decision-making, that are effective, inter alia, in preventing corruption.

Public procurement is regulated and monitored by the Public Procurement Authority
(Kamu lhale Kurumu), that is an administratively and financially autonomous entity at the
central governmental level. However, although institutions and administrative capacity are
in place, public procurement policy coordination and possible external influence on pub-
lic tenders are issues of concern.® An increasing percentage of public procurements are
conducted outside the scope of Public Procurement Law numbered 4734. The Turkish
Public Procurement Law (numbered 4734) consisting of 70 articles in total, which entered
into force in 2003, has been amended 81 times in the past 12 years, with a total of 113
amendments, including secondary legislation. All of the amendments contain deviations
from the generally applicable public procurement system. There are 25 exemptions from
the Law No. 4734 whereas when the law was first enacted exemptions numbered at only
3. Besides that, other amendments are made in some other legislation, which debilitate
transparency and competition in the public procurement system.

It should be noted that the EU also states “Turkey needs to ensure a more consistent legal
framework for concessions and public-private partnerships to increase transparency and
efficiency. There have been various allegations of political influence on public tenders.”"°

In addition, even though the Article 9(1) of UNCAC is a preventive provision, the provisions
in Turkish law are relating to criminal offences!".

9 European Commission Turkey Progress Report 2014, page 30. See http://ec.europa.eu/enlargement/pdf/key_
documents/2014/20141008-turkey-progress-report_en.pdf

10 European Commission Turkey Progress Report 2014, page 30.
11 Article 235 (Bid Rigging) and 236 (Involvement in fraudulent act during fulflment of obligations) of the TPC.
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It should be noted that, in addition to a lack of specific regulation which governs anti-corrup-
tion compliance control in companies, the procurement authorities during the tendering pro-
cess do not consider the existence of internal controls, ethics and compliance programmes
to prevent and detect corruption. Recently, Turkish Contractors Association (Turkiye Mteah-
hitler Birligi - TMB), an independent, non-profit professional organization representing the
leading construction companies in Turkey, prepared a report containing recommendations
pertaining to the problems plaguing the construction sector'?. TMB raises criticism of Public
Procurement Laws and characterizes the law as unfair and lacking transparency, paving th